 
 
 
 

9 December 2008 

Barbara Bowden, Esq.      Brent Hyer, Esq.

Counsel for the Defendants     Counsel for the State 

Greetings: 

In re: State v. Gamboa, No. 8YC003319 (breath test 13 August 2008); 

State v. Agnew, No. 8YC000499 (breath test 10 January 2008); and 

State v. Elkins, No. 8YC001171 (breath test 16 March 2008). 

Per the oral concurrence of the parties, this decision is being made from previously submitted materials and without further testimony or oral argument.  Each case involves challenges to the admissibility of breath tests administered to each defendant by the arresting officers and resulting in charges that each defendant was operating a vehicle while intoxicated.  The court has generally reviewed several decisions by other District Courts in King, Snohomish, Clark, and Skagit Counties involving similar challenges.  Some of those decisions favor the defense; some favor the State.  The court has specifically reviewed the transcripts and exhibits of one of the King County hearings (State v. Ahmach, et al., King County District Court No. C00627921, et al.), and the voluminous briefs submitted by the parties in the three cases subject to this decision. 

The genesis of the challenges arose from a cascading series of revelations of procedural and personnel issues in the State Toxicology Laboratory in 2007. 

No challenge is being made to the basic science underlying breath-alcohol testing, i.e., there is no Frye issue in these cases.  That gate towards admissibility is open. 

The heavily contested next gate is keyed by Evidence Rules 702 and 104 provisions which place the trial judge's hand on the latch to this gate.  The defense argues that the gate should be closed and the State argues that the gate should be opened allowing these breath test results to be presented to the juries.  Under ER 702, the trial judge must decide if proposed witnesses are, in fact, actually experts, AND, if the opinions of these witnesses would be helpful to juries seeking to resolve the question as to whether or not the defendants were driving while intoxicated.  The court is permitted, under ER 104, to exercise its discretion respecting admissibility and to consider factors not otherwise permitted under the rules of evidence in making necessary preliminary decisions.  The quantum of proof a proponent must provide for such preliminary decisions is by a preponderance of the evidence, even in a criminal trial.   

The experts in this setting are State Toxicology Laboratory scientists, clerical, and technical personnel, and State Troopers from the breath-testing section of the State Patrol; other experts are defense scientist-witnesses.  All of the witnesses support either one or the other of the parties' views regarding breath-test results. 

The court has no quarrel with the purported expertise of these persons; it is the second half of the ER 702 question that is critical. 

The defense points to a wide ranging series of 'problems' in the State Toxicology Laboratory respecting the preparation of breath-testing sample solutions, the accuracy of related computer programs, disregarding of related scientific protocols, execution of fraudulent affidavits, etc., etc.  The State concedes that numerous 'problems' came to light in 2007; but that either the overall effect of the problems was insufficient to prevent presenting the results of the defendants' breath tests to a jury - with the jury deciding what weight to accord the test results and the impact of the 'problems' on the results - or that none of these specific breath tests was sufficiently tainted by specific errors to justify excluding the test results. 

This court finds that the abysmal failure of either scientific or administrative leadership by the now-displaced State Toxicologist created the climate which permitted the growth of ethically challenged behavior by laboratory personnel and the development of copious systemic failures of a variety of laboratory personnel or procedures.  These factors have had such a negative impact on the credibility of breath testing that a trier of fact would not be helped by the admission of the breath test results in these cases.  Exposing the jury to the litany of mistakes, miscalculations, fraud, etc., involved during the period, either of the actual breath tests of these defendants or the quality assurance procedures involved of the various pieces of equipment bearing on their cases, will only lead to confusion (and probably some dismay), not to enlightenment.  

No criticism is made or implied with respect to the conduct of the WSP Breath Test Section, BAC Technician-Troopers, or Troopers or Deputies on road patrol duty.  They could only work with what the laboratory provided.  This court shares their frustration, and that of the prosecutors and the defense bar, that cases may have to be dismissed and justice not served, because of the sorry performance of the laboratory.  Hopefully, a new day is upon us and the laboratory may continue to rebuild its tattered reputation. 

The results of the breath tests administered to these defendants will not be admitted.  Under the provisions of ER 702 and 104, this court will keep the gate closed. 
 
 
 
 

David M. Kenworthy

Judge

