

SKAGIT COUNTY DISTRICT COURT

	State of Washington,



Plaintiff,


vs.

Gerald Paul Phillips,



Defendant
	)

)

)

)

)

)

)

)

)

)
	Case No.: 9Y6031436

ORDER ON MOTION TO SUPPRESS


THIS MATTER having come on before the undersigned Judge of the above entitled court on Defendant’s Motion to Suppress evidence raised under CrRLJ 3.6 and the Court having heard testimony and argument and having also considered the written briefs of the parties and being otherwise fully advised in the premises rules as follows:
FACTS

Gerald Phillips traveled to Burlington to conduct business.  Having met his business associate, Mr. Peeler, at the Holiday Inn, a motel employee recommended the Sports Keg for dinner.  Acting on this recommendation, Gerald Phillips drove himself and Mr. Peeler to the Sports Keg for dinner.

Located at the southern end of Burlington Boulevard, the Sports Keg is a dining and drinking establishment of the genre generally referred to as a sports bar.  In recent years, law enforcement officers and specifically members of the Washington State Patrol have parked in the lots of businesses adjacent to the Sports Keg and followed cars leaving the Sports Keg.

As Gerald Phillips drove from the Sports Keg, his passenger, Mr. Peeler, noted what he believed to be a police car parked in the Costco Parking lot across the street from the restaurant and commented on its presence.  Mr. Peeler observed that the car began to follow them as it traveled Northbound on Burlington Boulevard.  The arresting officer, Trooper Jason Betts acknowledges following Mr. Phillips’ car but does not recall when he began following it.

Mr. Phillips was aware that he would need to take a left turn onto a westbound street in order to return to the Holiday Inn.  Approximately a mile and a half north of the Sports Keg, Gerald Phillips missed his turn onto westbound Rio Vista Avenue.  At this point Trooper Betts noticed that Gerald Phillips’s car was slowing at intersections and at one intersection activated his left turn signal but did then deactivated the turn signal and did not turn.  Gerald Phillips agrees that he was slowing at intersections with westbound streets to attempt to locate the correct return route to the Holliday Inn.  There are two westbound streets intersecting with Burlington Boulevard North of Rio Vista Avenue.  Fairhaven Avenue is four blocks North of Rio Vista.  Victoria Avenue is five blocks North of Rio Vista.  Having slowed at these three intersections, Mr. Phillips elected to proceed to the roundabout at the North end of Burlington Boulevard and backtrack.  The roundabout is eight blocks North of Rio Vista Avenue and approximately two miles north of the Sports Keg.  Trooper Betts had followed Mr. Phillips all of this distance without observing Mr. Phillips commit any traffic infractions or questionable driving other than slowing at the three intersections as mentioned and continuing to travel at approximately 30 miles per hour after passing Fairhaven Avenue where the speed limit reduces to 25 miles per hour.   As Mr. Phillips completed his sweep around the two lane roundabout and entered Burlington Boulevard southbound, he changed from one southbound lane to the other without signaling.  There was no other traffic in the area.  Upon witnessing this infraction, Trooper Betts stopped Mr. Phillips’ car and ultimately cited him for Driving Under the Influence of Intoxicants.  Defendant alleges that the stop was pretextual and that the evidence derived there from should be suppressed.

ANALYSIS AND CONCLUSIONS

Pretextual stops “generally take the form of police stopping a driver for a minor traffic offense to investigate more serious violations – violations for which the officer does not have probable cause.” State v. Myers, 117 Wash App 93(2003). In a usual scenario involving a pretext stop, a law enforcement officer or officers suspecting criminal activity follow a vehicle “waiting for the commission of a traffic infraction so that the vehicle can be stopped”.  State v. Nichols, 161 Wash 2d 1 (2007).  Having stopped the vehicle on the pretext of a minor infraction, the officers may then investigate the suspected crimes without probable cause to believe that such crimes have occurred.  In determining whether a stop was pretextual, the court must consider the totality of the circumstances including the officer’s subjective intent and the objective reasonableness of the officer’s behavior. Nichols, supra, State v. Ladson, 138 Wash 2d 343(1999).
In the case at hand, Trooper Betts indicates that he does not recall when he began to follow the Defendant but even by his testimony he followed the defendant at least a half mile through Burlington before initiating the stop for a minor traffic infraction.  The other witnesses’ credible testimony establishes that some law enforcement officers have a practice of parking in the vicinity of the Sports Keg during late hours and following patrons leaving the bar.  Further, the testimony establishes that Trooper Betts was parked in a parking lot across the street from the Sports Keg when defendant left said bar and grill and then followed Mr. Phillips for approximately two miles before initiating the stop.  Based upon the testimony, it is clear to the court that Trooper Betts was hunting for intoxicated drivers when he encountered the defendant.

The court does not condemn the practice of hunting for intoxicated drivers.  Indeed, the court has long been aware that officers employ a heightened scrutiny of other driver’s actions in the wee hours when intoxicated drivers are commonly on the roads in greater numbers.  Officers such as Trooper Betts have a duty to enforce the traffic code and particularly to protect the public from the clear danger posed by intoxicated drivers.  The court can think of few better places to detect intoxicated drivers than the streets in the vicinity of drinking establishments.  A strong police presence in these areas tends to deter intoxicated patrons of such establishments from driving – provided such patrons are thinking clearly which may be debatable depending on their level of intoxication.
While removing intoxicated drivers from the roads is a laudable goal, law enforcement does not have unlimited authority to stop people who may be intoxicated drivers.  “The driving public wants both their roads free from drunk or drugged drivers AND their individual right of privacy protected.  We are given the task of setting guidelines for the officer that must be realistic and effective in dealing with suspected drivers under the influence while maintaining constitutional privacy rights for the individual on Washington roads.”  Heineman v. Whitman County, 105 Wn2d 796(1986).  The rulings regarding pretextual stops provide a means for striking a balance between these competing interests.  
We note if we were to depart from our holdings and allow pretextual traffic stops, Washington citizens would lose their privacy every time they enter their automobiles. The traffic code is sufficiently extensive in its regulation that “[w]hether it be for failing to signal while changing lanes, driving with a headlight out, or not giving ‘full time and attention’ to the operation of the vehicle, virtually the entire driving population is in violation of some regulation as soon as they get in their cars, or shortly thereafter.” Ladson, supra at 358, footnote 10.


When ruling on the defendant’s motion, or any motion involving allegations of a pretextual stop the court must employ the standards set by the appellate courts that are intended to protect citizen’s constitutional rights.  While it is not improper for a law enforcement officer to follow a driver to observe their driving in an effort to weed out intoxicated drivers, an officer employing this tactic for a significant period of time without observing anything suggesting intoxication who then stops the driver for a minor traffic infraction is almost invariably engaging in a pretextual stop.  In the present case, the stop was pretextual.
ORDER


The evidence garnered against defendant Gerald Phillips as a result of the unlawful seizure and search of his person is suppressed.






Dated this 28th day of May, 2009






__________________________________________







David A. Svaren, Judge
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